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Shefficld  sHEFFIELD cITY COUNCIL
! Committee Report 4
Report of: Chief Licensing Officer, Head of Licensing
Date: 5" July 2012
Subject: Licensing Act 2003

Police objection in relation to a Temporary Event Notice

Author of Report: Claire Bower — 203 7751

Summary: To consider a notice of objection submitted by South
Yorkshire Police relating to a temporary event notice

Recommendations: That members carefully consider the representations made and
take such steps, as the Committee consider necessary for the
promotion of the crime prevention objective.

Background Papers: Attached documents

Category of Report: OPEN
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REPORT OF THE ACTING HEAD OF LICENSING Ref No: 53/12

TO THE LICENSING COMMITTEE

LICENSING ACT 2003

Hearing to consider a notice of objection to a Temporary Event Notice

The Plaza, 68a Spital Hill Sheffield, S4 7LG

1.0

1.1

2.0

2.1

2.2

2.3

24

2.5

3.0

3.1

3.2

3.3

PURPOSE OF REPORT

To consider a notice of objection submitted by South Yorkshire Police relating to a
temporary event notice for the premises known as The Plaza, 68a Spital Hill Sheffield,
S4 7LG.

THE TEMPORARY EVENT NOTICE

The proposed premises user is Mrs Tinas Teklebrhan.

The temporary event notice, which was received on 21 June 2012, is attached to this
report labelled Appendix ‘A’.

The event is on 7 July 2012 from 15:00 until 23:00 hours.
The nature of the event is described in the notice as “A Friends Party”.
The licensable activities intended to be carried on at the premises are:

= Regulated entertainment — recorded cultural music

REASONS FOR REFERRAL

A notice was submitted by South Yorkshire Police on 26 June 2012, objecting to the
temporary event notice on the grounds of the prevention of crime and disorder and
public safety.

The notice of objection is attached at Appendix ‘B’.

The applicant and the objecting officers from 3.1 have been invited to attend the

hearing. Copies of the front page of the notices are attached to this report labelled
Appendix ‘C’.
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4.0

4.1

5.0

5.1

5.2

5.3

6.0

6.1

6.2

6.3

FINANCIAL IMPLICATIONS

There are no specific financial implications arising from this application. However,
additional costs may be incurred should the matter go to appeal. In such an eventuality
it may not be possible to recover all these costs. The impact of these additional costs (if
any) will be kept under review and may be subject of a further report during the year.

THE LEGAL POSITION

Section 104 (2) of the Licensing Act states:

“‘Where a relevant person who is given a temporary event notice is satisfied that
allowing the premises to be used in accordance with the notice would undermine a
licensing objective, the relevant person must give a notice stating the reasons for being
so satisfied (an “objection notice”) —

(a) to the relevant licensing authority,

(b) to the premises user, and

(c) to every other relevant person.”.

Section 105 (2) states:

“The relevant licensing authority must —

(a) hold a hearing to consider the objection notice, unless the premises user, the
relevant person who gave the objection notice and the authority agree that a hearing
is unnecessary, and

(b) having regard to the objection notice, give the premises user and each other
relevant person a counter notice under this section if it considers it necessary for the
promotion of a licensing objective to do so.”

Section 106A (2) states:

“The relevant licensing authority may impose one or more conditions on the standard

temporary event notice if —

(a) the authority considers it appropriate for the promotion of the licensing objectives to
do so,

(b) the conditions are also imposed on a premises licence or club premises certificate
that has effect in respect of the same premises, or any part of the same premises,
as the temporary event notice, and

(c) the conditions would not be inconsistent with the carrying out of the licensable
activities under the temporary event notice.

HEARINGS REGULATIONS

Regulations governing hearings under the Licensing Act 2003 have been made by the
Secretary of State.

The Licensing Authority has provided all parties with the information required in the
Regulations to the 2003 Act as set out at Appendix ‘D’.

Attached at Appendix ‘D’ is the following: -
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a) a copy of the Notice of Hearing;

b) the rights of a party provided in Regulations 15 and 16;

c) the consequences if a party does not attend or is not represented at the hearing
d) the procedure to be followed at the hearing.

7.0 APPEALS

7.1 The Licensing Act 2003 section 181 and Schedule 5 makes provision for appeals to be
made by the premises user and every other relevant person against decisions of the
Licensing Authority, to the Magistrates’ Court.

8.0 RECOMMENDATIONS

8.1 That members carefully consider the representations made and take such steps, as the
Committee consider necessary for the promotion of the crime prevention objective.

9.0 OPTIONS OPEN TO THE COMMITTEE

9.1 To acknowledge the temporary event notice, allowing the event to go ahead on the
proposed date in the terms requested.

9.2 To acknowledge the temporary event notice, allowing the event to go ahead on the
proposed date in the terms requested with the addition of a statement of conditions.

9.3 To give the premises user a counter notice if it considers it necessary for the promotion
of a licensing objective.

Stephen Lonnia

Chief Licensing Officer
Licensing Service,

Sheffield City Council

Block C, Staniforth Road Depot
Staniforth Road

Sheffield

S9 3HD

26 June 2012
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Appendix ‘A’

. Before completlng this notice please read the guidance notes at the end of the notice. If you are completing this notice

Temporary Event Notice

by hand please write legibly in block capitals. In all cases ensure that your answers are inside the boxes and written or
typed in black ink. Use additional sheets if necessary.

You should keep a copy of the completed notice for your records. You must send at least one copy of this notice to the
licensing authority and additional copies must be sent to the chief officer of police and the local authority exercising
environmental health functions for the area in which the premises are situated. The licensing authority will give to you
written acknowledgement of the receipt of the notice.

I, the proposed premises user, hereby give notice under section 100 of the Licensing Act 2003 of my proposal to carry
on a temporary activity at the premises described below.

s e e

1. Your name

Title Mr[ ] Mrs X{ Miss[] Ms [] Other (please state)
Surname ‘TEKLElgRHW
Forenames TI/\//‘}Q

2. Previous names (Please enter details of any previous names or maiden names, if applicable. Please
continue on a separate sheet if necessary)

Title M Mrs [ ] Miss[_] Ms[] Other (please state)

Surname

Forenames

3. Your date of birth Day |z [Month n5[Year 19434
4. Your place of birth % ETHIf)PrlA

5. National Insurance Number L ‘%m s 19 D

6. Your current address (We will use this address to correspond with you'unless you complete the separate
correspondence bgx below) b -

163 CAHLLOW DRIVE
SIHEFFLELD

Post town l Post codei‘)é\g J 4 'c,’jp /’
7. Other contact details P /
Telephone numbers N "-45;

Daytime \
. 7

Evening (optional) N ,

Mobile (optional) O0F1006%165F | 0F949801965

Fax number (optional)
E-Mail Address

(if available)

8. Alternative address for correspondence (If you complete the details below, we will use this address to
correspond with you}

Post town Post code

9. Alternative contact details (if applicable)
Telephone numbers:
Daytime

Evening (optional)

Mobile (optional)

Fax number (optional)
E-Mail Address

(if available)
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e e e D
Please give the address of the premises where you intend to carry on the licensable activities or if
no address give a detailed description (including the Ordnance Survey references)

(Please read note 2)

68h STrTHL HE Ll
EXTRE SHEPFEELD
Sa FLE

Does a premises licence or club premises certificate have effect in relation to the premises (or any part of
the premises)? If so, please enter the licence or certificate number below.

% Convuny

Premises licence number

Club premises certificate number

If you intend to use only part of the premises at this address or intend to restrict the area to which this
notice applies, please give a description and details below. (Please read note 3)

iy

Please describe the nature of the premises below. (Please read note 4)

IT W CopnenunzTY CEMNTER

Please describe the nature of the event below. (Please read note 5)

h PRzcalOs RRRAY

USRS mxmm‘p i |!I!lp!|l I‘ I

i DTS R ST

ease state the licensable activities that you intend to carry on at the premises (plea
to the licensable activities you intend to carry on). (Please read note 6)

The sale by retail of alcohol O

L

lease

T

t

o B
><
3
('D
x

T

The supply of alcohol by or on behaif of a club to, or to the order of, a
member of the club

[
The provision of regulated entertainment B

[

U

The provision of late night refreshment

Are you giving a late temporary event notice? (Please read note 7)

Please state the dates on which you intend to intend to use these
premises for licensable activities. (Please read note 8)

otlot|2o19,

Please state the times during the event period that you propose to carry on licensable activities (please
give times in 24 hour clock). (Please read note 9)

SPM = A\ pan ( }Spm — Sg,&pm}
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»

Please state the maximum number of people at any one time that you

| irttehd to allow to be present at the premises during the times when you ¢
intend to carry on licensable activities, including any staff, organisers or (30
erformers. (Please read note 10)

if the licensable activities will include the On the premises only M

supply of alcohol, please state whether the

supplies will be for consumption on or off the Off the premises only |

premises, or both (please mark an “X” next to

the appropriate box). (Please read note 11) Both ]

?ﬁi m“ LJ 5d feeaih l' *”"’5; L
(P(Teéosl;cr;jrarinaz “)(()” matﬁ: It)oF)J<etLSaltnaapp)|I(|::=,'a?i1 (t:c? you) O

If “Yes” please provide the details of your personal licence below.

Issuing licensing authority

Licence number
Date of issue
Date of expiry

Any further relevant details

g

bl Salel LB , 2 i1 i) btk
Have you prevnously glven a temporary event notlce in respect of any Yes | No
premises for events falling in the same calendar year as the event for
which you are now giving this temporary event notice?
(Please mark an “X” in the box that applies to you)
If answering yes, please state the number of tempcrary event notices
you have given for events in that same calendar year

Have you already given a temporary event notice for the same premises | Yes | No
in which the event period: 1 m
a) ends 24 hours or less before; or

b} begins 24 hours or less after

the event period proposed in this notice?

(Please mark an "X" in the box that applies to you)

Has any associate of yours given a temporary event notice for an event in
the same calendar year as the event for which you are now giving a | m
temporary event notice?

(Please mark an “X" in the box that applies to you)

If answering yes, please state the total number of temporary event notices Yes | No
your associate(s) have given for events in the same calendar year O ]
Has any associate of yours already given a temporary event notice for the Yes | No
same premises in which the event period: N

a) ends 24 hours or less before; or

b) begins 24 hours or less after

the event pericd proposed in this notice?

(Please mark an “X" in the box that applies to you)
Has any person with whom you are in business carrying on licensable Yes | No
activities given a temporary event notice for an event in the same calendar O m
year as the event for which you are now giving a temporary event notice?
(Please mark an “X" in the box that applies to you)

If answering yes, please state the total number of temporary event notices
your business colleague(s) have given for events in the same calendar year.

Has any person with whom you are in business carrying on licensable Yes | No
activities already given a temporary event notice for the same premises in O X
which the event period:
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+| a) ends 24 hours or less before; or b3 '
b} begins 24 hours or less after AV
the event period proposed in this notice?

(Please mark an "X" in the box that appiies to you)

i
Send at least one copy of this notice to the licensing
authority for the area in which the premises are situated

Send a copy of this notice to the chief officer of police for
the area in which the premises are situated

Send a copy of this notice to the local authority
exercising environmental health functions for the area in
which the premises are situated

¥ B A

If the premises are situated in one or more licensing
authority areas, send at least one copy of this notice to
each additional licensing authority

If the premises are situated in one or more police areas,
send a copy of this notice to each additional chief officer
of police

If the premises are situated in one or more local authority
areas, send a copy of this notice to each additional local
authority exercising environmental health functions

Make or enclose payment of the fee for the application

ﬁ

X ® X

Sign the declaration in Section 9 below

e Cmdlition 1l stne et ot e e e e

It is a condition of this temporary event notice that where the relevant licensable activities described in

Section 3 above include the supply of alcohol that all such supplies are made by or under the authority of
the premises user.

R AR e !I

s Lttt BT LT

The information contained in this form is correct to the bes of my knowledge and belief.

il

I understand that it is an offence:

(i) to knowingly or recklessly make a false statement in connection with this temporary event notice and
that a person is liable on conviction for such an offence to a fine up to level 5 on the standard scale; and
(ii) to permit an unauthorised licensable activity to be carried on at any place and that a person is liable on
conviction for any such offence to a fine not exceeding £20,000, or to imprisonment for a term not
exceeding six months, or to both.

Signature F

Date )

—__ a1)og 2012

samng | TZAMS “TEKLEBRHAY

For compiletion by the licensing authority

10 SRwIEtgRmanL | (¢ R
| acknowledge receipt of this temporary event notice.
Signature

T e

On behalf of the licensing authority

Date

Name of Officer
signing
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Appendix ‘B’

From: Lucy.Adams@southyorks.pnn.police.uk
[mailto:Lucy.Adams@southyorks.pnn.police.uk] On Behalf Of Sheffield.Liquor-
Licensing@southyorks.pnn.police.uk

Sent: 26 June 2012 09:32

To: Licensing (General)

Cc: Benita.Mumby@southyorks.pnn.police.uk;
Elizabeth.Payne@southyorks.pnn.police.uk

Subject: Objection-68a Spital Hill

Sent on behalf of Sheffield Licensing, South Yorkshire Police

Licensing General
Block C

Staniforth Road Depot
609 Staniforth Road
Sheffield

S9 3GZ

Date: 26.6.12

Licensing Act 2003

Objection to temporary event notice Saturday 7th July 2012
68a Spital Hill, Sheffield S4 71G

On behalf of the Chief Constable of South Yorkshire, an objection is being made
in relation to the above application.

The grounds of objection are based on the prevention of crime and disorder and
public safety. We have concerns that events of a similar nature have previously
resulted in serious violent disorder. The premises have previously been unable
to control events and have not suggested any improvement on security measures
for the proposed event on the 7th July 2012.

In order for the objection to be withdrawn, the matters outlined must be
addresses to our satisfaction.

Yours faithfully,

For and on behalf of

Chief Constable, South Yorkshire Police
Cc

"This emailed representation is made in accordance with the agreement with the
Licensing Authority on 1st November 2006 to accept representations by email".

Sheffield Licensing Section

lst Floor, Attercliffe Police Station
60 Attercliffe Common

Sheffield

39 2AD

Licensing Team
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Appendix ‘C’

LICENSING ACT 2003 Sheffield
Section 105(2) City Council

Notice of hearing in respect of a Police objection

Mrs Tinas Teklebrhan
163 Callow Drive
Sheffield

S14 1PP

The Sheffield City Council, being the licensing authority, on the 26 June 2012 received an
objection notice from South Yorkshire Police in relation to the temporary event notice given
by Mrs Tinas Teklebrhan for an event to take place on 7 July 2012 from 15:00 to 23:00 hours
at The Plaza.

The Police objection notice is attached.

The Council now GIVES YOU NOTICE that this matter will be considered at a hearing to be
held in a meeting room at Sheffield City Council, The Town Hall, Pinstone Street, Sheffield
S1 2HH, on the 5§ July 2012, at 10am; following which the Council will make a decision.

The particular points on which the Council considers that it will want clarification at the
hearing from a party are as follows:

1) Your response to the objection notice submitted by South Yorkshire Police, upon
which you may ask and be asked questions by the parties to the hearing.

2) You may also be asked questions by the parties to the hearing, relating to your
intended events.

You should complete form LAR1 and return it to: Licensing Service, Sheffield City
Council Block C Staniforth Road Depot Staniforth Road Sheffield S9 3HD, within one
(1) working day before the day or the first day on which the hearing is to be held.

Dated 26 June 2012 Signed
The officer appointed for this purpose
Licensing Officer

Please address any communications to: Licensing Service, Sheffield City Council, Block C Staniforth Road Depot
Staniforth Road, Sheffield, S9 3HD.
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LICENSING ACT 2003 Sheffield
Section 105(2) City Council

Notice of hearing in respect of a Police objection

Police Licensing Section

1st Floor, Attercliffe Police Station
60 Attercliffe Common

Sheffield

S9 2AD

The Sheffield City Council, being the licensing authority, on the 26 June 2012 received an
objection notice from South Yorkshire Police in relation to the temporary event notice given
by Mrs Tinas Teklebrhan for an event to take place on 7 July 2012 from 15:00 to 23:00 hours
at The Plaza.

The Police objection notice is attached.

The Council now GIVES YOU NOTICE that this matter will be considered at a hearing to be
held in a meeting room at Sheffield City Council, The Town Hall, Pinstone Street, Sheffield
S1 2HH, on the 5 July 2012, at 10am; following which the Council will make a decision.

The particular points on which the Council considers that it will want clarification at the
hearing from a party are as follows:

3) The objection notice you have made and the reasons why you are satisfied that
allowing the premises to be used in accordance with the notice would undermine the
licensing objectives.

4) You may also be asked questions by the parties to the hearing, relating to your
objection notice.

You should complete form LAR1 and return it to: Licensing Service, Sheffield City
Council, Block C Staniforth Road Depot, Staniforth Road Sheffield, S9 3HD, within
one (1) working day before the day or the first day on which the hearing is to be held.

Dated 26 June 2012 Signed
The officer appointed for this purpose
Licensing Officer

Please address any communications to: Licensing Service, Sheffield City Council Block C Staniforth Road Depot
Staniforth Road Sheffield S9 3HD
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Appendix ‘D’

LICENSING ACT 2003 Sheffield
Section 105(2) City Council

Notice of hearing in respect of a Police objection

Mrs Tinas Teklebrhan
163 Callow Drive
Sheffield

S14 1PP

The Sheffield City Council, being the licensing authority, on the 26 June 2012 received an
objection notice from South Yorkshire Police in relation to the temporary event notice given
by Mrs Tinas Teklebrhan for an event to take place on 7 July 2012 from 15:00 to 23:00 hours
at The Plaza.

The Police objection notice is attached.

The Council now GIVES YOU NOTICE that this matter will be considered at a hearing to be
held in a meeting room at Sheffield City Council, The Town Hall, Pinstone Street, Sheffield
S1 2HH, on the 5 July 2012, at 10am; following which the Council will make a decision.

The particular points on which the Council considers that it will want clarification at the
hearing from a party are as follows:

5) Your response to the objection notice submitted by South Yorkshire Police, upon
which you may ask and be asked questions by the parties to the hearing.

6) You may also be asked questions by the parties to the hearing, relating to your
intended events.

You should complete form LAR1 and return it to: Licensing Service, Sheffield City
Council Block C Staniforth Road Depot Staniforth Road Sheffield S9 3HD, within one
(1) working day before the day or the first day on which the hearing is to be held.

Dated 26 June 2012 Signed
The officer appointed for this purpose
Licensing Officer

Please address any communications to: Licensing Service, Sheffield City Council, Block C Staniforth Road Depot
Staniforth Road, Sheffield, S9 3HD.

Page 13 13



NOTES
Right of attendance, assistance and representation

15. Subject to regulations 14(2) and 25, a party may attend the hearing and may be assisted or
represented by any person whether or not that person is legally qualified.

Representations and supporting information

16. At the hearing a party shall be entitled to —

(a) in response to a point upon which the authority has given notice to a party that it will
want clarification under regulation 7(1)(d), give further information in support of their
application, representations or notice (as applicable),

(b) if given permission by the authority, question any other party; and

(c) address the authority

Failure of parties to attend the hearing

20. — (1) If a party has informed the authority that he does not intend to attend or be represented at

a hearing, the hearing may proceed in his absence.

(2) If a party who has not so indicated fails to attend or be represented at a hearing the
authority may:—
(a) where it considers it to be necessary in the public interest, adjourn the hearing to a

specified date, or

(b) hold the hearing in the party’s absence.

(3) Where the authority holds the hearing in the absence of a party, the authority shall
consider at the hearing the application, representations or notice made by that party.

(4) Where the authority adjourns the hearing to a specified date it must forthwith notify the
parties of the date, time and place to which the hearing has been adjourned.

Procedure at hearing

21. Subject to the provisions of the Regulations, the authority shall determine the procedure to
be followed at the hearing.

22. At the beginning of the hearing, the authority shall explain to the parties the procedure which
it proposes to follow at the hearing and shall consider any request made by a party under
regulation 8(2) for permission for another person to appear at the hearing, such permission
shall not be unreasonably withheld.

23. A hearing shall take the form of a discussion led by the authority and cross-examination
shall not be permitted unless the authority considers that cross-examination is required for it
to consider the representations, application or notice as the case may require.

24. The authority must allow the parties an equal maximum period of time in which to exercise
their rights provided for at regulation 16.

25. The authority may require any person attending the hearing who in their opinion is behaving
in a disruptive manner to leave the hearing and may —

(a) refuse to permit that person to return, or

(b) permit him to return only on such conditions as the authority may specify, but such a
person may, before the end of the hearing, submit to the authority in writing any
information which they would have been entitled to give orally had they not been
required to leave.
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LICENSING ACT 2003 Premises: The Plaza .
Type of App: Temporary Event Notice

Hearing Date: 5 July 2012
Form LAR 1 : y

Regulation 8

Notice of actions following receipt of notice of hearing

To Licensing Service,
Sheffield City Council
Block C Staniforth Road Depot
Staniforth Road
Sheffield S9 3HD

I Mrs Tinas Teklebrhan

Of Mrs Tinas Teklebrhan
163 Callow Drive
Sheffield
S14 1PP

hereby confirm that | have received the Notice of Hearing dated 26 June 2012 and notify

you as follows (please complete):

[ 1 [lintend to attend the hearing

[ 1 Idonotintend to attend the hearing

[ 1 Ilintend to be represented at the hearingby: ...
[ 1 Idonotintend to be represented at the hearingby:............................

[ 1 |Iconsiderthe hearing to be unnecessary because: .......................cocioiiiiis

[ 1 lrequestthat ...... ..., should appear at
the hearing and set out below the point or points on which this person may be
able to assist the authority in relation to this application, representations or
notice of the party making the request.

Please complete this form and return it to: Licensing Service, Sheffield City Council
Block C Staniforth Road Depot, Staniforth Road, Sheffield, S9 3HD.
Please see Regulation 8 overleaf
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Regulation 8

(1)

(4)

®)

A party shall give to the authority within the period of time provided for in the
following provisions of this regulation a notice stating —

(a) whether he intends to attend or be represented at the hearing;

(b) whether he considers a hearing to be unnecessary

In a case where a party wishes any other person (other than the person he
intends to represent him at the hearing) to appear at the hearing, the notice
referred to in paragraph (1) shall contain a request for permission for such other
person to appear at the hearing accompanied by details of the name of that
person and a brief description of the point or points on which that person may be
able to assist the authority in relation to the application, representations or notice
of the party making the request.

In the case of a hearing under —

(a) section 48(3)(a) (cancellation of interim authority notice following police
objection), or

(b) section 105(2)(a) (counter notice following police objection to
temporary event notice),

the party shall give the notice no later than one working day before the day or
the first day on which the hearing is to be held.

In the case of a hearing under —

(@) section 167(5)(a) (review of premises licence following closure order),

(b) paragraph 4(3)(a) of Schedule 8 (determination of application for
conversion of existing licence), paragraph 16(3)(a) of Schedule 8

(determination of application for conversion of existing club certificate)

(c) paragraph 26(3)(a) of Schedule 8 (determination of application by
holder of justices’ licence for grant of personal licence),

the party shall give the notice no later than two working days before the day or
the first day on which the hearing is to be held.

In any other case, the party shall give the notice no later than five working days
before the day or the first day on which the hearing is to be held.
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Licensing Act 2003 — Hearing Procedure — Requlation 7 (1)

This procedure has been drawn up in accordance with the Licensing Act 2003 to
assist those parties attending Licensing Committee hearings.

1. The hearing before the Council is Quasi Judicial.

2. The Chair of the Licensing Committee will introduce the Committee and ask officers
to introduce themselves.

3. The Chair will ask the applicants to formally introduce themselves.

4. The Solicitor to the Committee will outline the procedure to be followed at the
hearing.

5. Hearing Procedure:-

The Licensing Officer will introduce the report.

Questions concerning the report can be asked both by Members and the

applicant.

The Licensing Officer will introduce in turn representatives for the

Responsible Authority and Interested Parties who will be asked to detail their

relevant representations.

Members may ask questions of those parties

With the leave of the Chair the applicant or his representative may cross

examine the representatives of the Responsible Authorities and Interested

Parties.

The applicant/licensee (or his/her nominated representative) will then be

asked to:-

(1) detail the application;

(i) provide clarification on the application and respond to the
representations made.

The applicant/licensee (or his/her nominated representative) may then be

asked questions by members and with the leave of the Chair from the other

parties present.

The applicant will then be given the opportunity to sum up the application.

The Licensing Officer will then detail the options.

() There will then be a private session for members to take legal advice and
consider the application.
6. The decision of the Licensing Committee will be given in accordance with the

requirements of the Licensing Act 2003 and regulations made there under.

NB: 1)

At any time in the Licensing Process Members of the Committee may request

legal advice from the Solicitor to the Committee. This advice may be given in open session

or in private.

2) The Committee Hearing will be held in public unless and in accordance with the
Regulations the Committee determine that the public should be excluded.
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